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	Case No.    
POINTS AND AUTHORITIES 

RE: L.C. §4607 ATTORNEY’S FEES


The WCAB may award attorney’s fees, attorneys fees pursuant to Labor Code §4607 based on finding that defendants refused or failed to provide further medical treatment, thus requiring applicant to institute proceedings to enforce an award, even though defendant did not file petition to terminate award of continuing medical treatment.  County of Sonoma v. WCAB (Callahan) (1997) 62 CCC 973; Coach House Gifts v WCAB (Marshall) (1997) 62 CCC 969 United Airlines v WCAB (Dickerson) (1999) 64 CCC 1511.

In the Callahan case, supra, applicant was awarded further medical treatment for a back injury.  Subsequent to the award, applicant treated for approximately nine years, and then, based on a medical/legal report, defendant terminated payments.  Defendant did not institute proceedings to terminate applicant’s award of continuing medical treatment.

Applicant filed a Petition for Penalties for unreasonable delay and denial of medical care.

After a hearing on applicant’s petition, the WCJ issued a Findings and Award in which he found that applicant’s treatment was reasonable and necessary to cure and relieve the effects of her injury, and that defendant had unreasonably delayed the payment of applicant’s award for further medical care.  The WCJ additionally found that applicant’s counsel was entitled to attorney’s fees pursuant to L.C. §4607.  Defendant sought reconsideration of this decision.

In the Report on Reconsideration, the Board found that denial of medical treatment was equivalent to filing a petition to terminate its liability for further medical treatment.  He indicated that defendant’s actions required applicant to institute proceedings for enforcement of her award.  The Board upheld the award of attorney’s fees.  Defendant’s Petition for Writ of Review was denied.

In the Marshall case, supra, defendants provided medical treatment to applicant’s back for 10 years under an award of future medical care, and then terminated treatment.  Defendants did not file a Petition to Terminate.  The WCJ found that defendant unreasonably discontinued paying for applicant’s medical treatment and awarded a penalty.  Defendant filed a Petition for Reconsideration.  In her response, applicant raised for the first time the issue of L.C. §4607 attorney’s fees.

In his Opinion on Decision, the judge noted that the defendant failed and refused to pay for continuing medical treatment, and ceased providing needed benefits.  The defendant also failed to request termination of such benefits.  He stated that the action of defendants should be considered an institution of proceedings before the Board, as the applicant had to file a DOR and request that awarded medical benefits be provided by defendant.  The WCAB denied defendant’s Petition and remanded the case back to the trial judge to award attorneys fees.

In the Dickerson case, supra, applicant received a Stipulated Award for a groin injury, which provided for future medical care.  Applicant subsequently sought authorization from defendant for left hip replacement surgery.  Defendant denied authorization, contending that the need for surgery did not result from applicant’s industrial injury.  Defendant did not file a Petition to Terminate medical care and continued to authorize all other care requested by Applicant.  After trial, the WCJ ruled that the need for surgery was at least partially due to Applicant’s 1991 industrial injury.

After trial, applicant’s attorney filed a request for attorney’s fees pursuant to L.C. §4607, alleging that defendant had “constructively filed” a petition to terminate liability for medical treatment by refusing to authorize medical treatment as required by the existing Award.  In support of his position, applicant cited Marshall and Callahan (supra).
The judge issued a Supplemental Findings and Award, deciding that applicant was entitled to reasonable attorney’s fees under L.C. §4607, as a result of successfully enforcing the award of future medical treatment.  Defendants appealed. 

In his Report on Reconsideration, the WCJ explained that Callahan and Marshall were the most recent cases in which the Appeals Board addressed the attorneys fees issue.  In those cases, the Appeals Board upheld the award of attorney’s fees pursuant to L.C. §4607, even though the defendants had not brought an actual petition to terminate medical benefits.  The WCAB adopted and incorporated the WCJ’s report and denied reconsideration without further comment.
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DECLARATION OF MAILING

I am employed in the county of Los Angeles, state of California.

I am over the age of 18 years and not a party to the within action; my business address is:

 REF  ML_FirmName 
 REF  ML_FirmAddress 
 REF  ML_FirmCitySTZip 
I am readily familiar with the firm's business practice of processing correspondence for mailing.  In the ordinary course of business, the correspondence would be deposited with the United States Postal Service on that same day with postage thereon fully prepaid at my business address above. 

I am aware that on motion of the party served, service is presumed invalid if postal cancellation date or postage meter date is more than one day after the date of deposit for mailing as listed.

I served the foregoing documents described as:

TITLE OF PETITION

on the interested parties in this action, by placing a true copy thereof in a sealed envelope with first-class postage thereon fully prepaid, in the United States Mail at my address stated above, addressed as follows:



See attached list.

I declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct.

Executed on <date> at Los Angeles, California.
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